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PART I: OVERVIEW 

1. BZAM Ltd. ("BZAM"), BZAM Holdings Inc., BZAM Management Inc. ("BZAM 

Management"), BZAM Cannabis Corp., Folium Life Science Inc., 102172093 Saskatchewan 

Ltd., The Green Organic Dutchman Ltd., Medican Organic Inc. ("Medican"), High Road Holding 

Corp., and Final Bell Corp. doing business as BZAM Labs (each individually, an "Applicant", 

and collectively, the "Applicants") are seeking an order (the "Order") pursuant to the Companies' 

Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA"), inter alia: 

(a) extending the stay of proceedings;  

(b) authorizing either FTI Consulting Canada Inc. ("FTI"), in its capacity as Court-

appointed monitor (in such capacity, the "Monitor"), or 9430-6347 Québec Inc. 

("9430 Quebec") to file an assignment in bankruptcy for 9430 Quebec (the 

"Bankruptcy Assignment"), naming FTI as the trustee in bankruptcy;  

(c) partially lifting the stay of proceedings with respect to 9430 Quebec, insofar as it 

may be necessary to permit the Bankruptcy Assignment and commence the 

proceedings related thereto; and  

(d) approving the Seventh Report of the Monitor dated November 29, 2024 (the 

"Seventh Report") and the Monitor's activities therein.  

2. The stay extension sought pursuant to the proposed Order will preserve the status quo and 

provide the breathing room required for the Applicants to seek approval of the Stalking Horse 

Transaction (as defined below) and commence preparations to exit these CCAA Proceedings, all 

while continuing to operate their business in the ordinary course. Further, by authorizing the 

Bankruptcy Assignment, the proposed Order allows the Applicants to focus their limited resources 
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toward these CCAA Proceedings – rather than dedicating additional time and money to an entity 

that provides no benefit to the Applicants' business or their restructuring efforts.  

3. The relief sought in the within motion is in the best interests of the Applicants and their 

stakeholders, supported by the Monitor and the DIP Lender and appropriate in the circumstances. 

PART II: FACTS 

4. The facts underlying this motion are more fully set out in the affidavit of Matthew Milich 

sworn November 25, 2024 (the "Milich Affidavit").1 All capitalized terms used but not defined 

herein have the meanings ascribed to them in the Milich Affidavit. 

A. Background to and Developments in these CCAA Proceedings  

5. BZAM is the ultimate parent company to several companies in the cannabis industry in 

Canada.2 Through its subsidiaries, its business and operations focus on the production and sale of 

various cannabis products.3 

6. Facing significant liquidity issues, the Applicants were granted CCAA protection by an 

order of the Ontario Superior Court of Justice (Commercial List) on February 28, 2024 (the "Initial 

Order").4 The Initial Order, among other things, appointed FTI as the Monitor in these CCAA 

Proceedings and granted an initial stay of proceedings in favour of the Applicants, the Non-

Applicant Stay Parties and their respective directors and officers until and including March 8, 2024 

(the "Stay Period").5  

 
1 Affidavit of Matthew Milich sworn on November 25, 2024 [Milich Affidavit], Motion Record of the Applicants dated November 25, 2024 at Tab 

2 [Motion Record]. 
2 Milich Affidavit, ibid at para 6, Motion Record at Tab 2. 
3 Milich Affidavit, ibid, Motion Record at Tab 2. 
4 Milich Affidavit, ibid at para 7, Motion Record at Tab 2. 
5 Milich Affidavit, ibid at para 8, Motion Record at Tab 2. 
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7. On March 8, 2024, the Applicants obtained an amended and restated Initial Order, which, 

inter alia, extended the Stay Period to and including May 25, 2024.6  

8. In an effort to identify and implement a value-maximizing transaction, the Applicants 

sought and, on March 8, 2024, obtained an order which, among other things, authorized and 

approved a sale and investment solicitation process (the "SISP"), in which a share subscription 

agreement (the "Stalking Horse Purchase Agreement") between BZAM and 1000816625 

Ontario Inc. (the "Stalking Horse Purchaser") and the transaction related thereto (the "Stalking 

Horse Transaction") served as the Stalking Horse Bid.7 Following a determination that none of 

the bids received by the LOI Deadline constituted Qualified Bids (each as defined under the SISP), 

the SISP was terminated and the Stalking Horse Transaction was recognized as the successful bid.8  

9. The Applicants intended to seek approval of the Stalking Horse Purchase Agreement and 

the Stalking Horse Transaction following the termination of the SISP; however, they have 

continued to postpone seeking such approval due to unresolved litigation between Final Bell 

Holdings International Ltd. ("Final Bell"), Cortland and the Applicants (as discussed below).9 As 

a result, the Stay Period has been extended four times during the pendency of these CCAA 

Proceedings, including most recently to and including December 2, 2024.10  

10. On October 15, 2024, the Court granted an Approval and Vesting Order, which among 

other things, approved the sale of 100% of the issued and outstanding shares of BZAM 

Management to 1000912353 Ontario Inc. (the "BMI Transaction").11 The BMI Transaction is 

structured as a reverse-vesting transaction, pursuant to which all the Excluded Assets, the Excluded 

 
6 Milich Affidavit, ibid at para 9, Motion Record at Tab 2. 
7 Milich Affidavit, ibid at para 11, Motion Record at Tab 2. 
8 Milich Affidavit, ibid at para 13, Motion Record at Tab 2. 
9 Milich Affidavit, ibid at para 36, Motion Record at Tab 2. 
10 Milich Affidavit, ibid at para 15, Motion Record at Tab 2. 
11 Seventh Report of the Monitor dated November 29, 2024 at para 18 [Monitor's Report].  
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Contracts and the Excluded Liabilities (each as defined in the Approval and Vesting Order) will 

be vested out of BZAM Management and into 1001028579 Ontario Inc. ("ResidualCo").12 

Following the closing of the BMI Transaction, Wyld Canada Inc., a third-party, will become the 

ultimate purchaser of BZAM Management through a subsequent transaction outside of these 

CCAA Proceedings.13  

11. It is expected that the BMI Transaction will close shortly, at which point ResidualCo will 

replace BZAM Management as an Applicant in these CCAA Proceedings and the sale proceeds 

will be distributed to Cortland pursuant to the terms of the Ancillary Order.14  

B. Final Bell Litigation  

12. Final Bell served a notice of motion on March 18, 2024, in support of a rescission claim 

made in respect of a share exchange agreement entered into between BZAM, Final Bell and Final 

Bell Canada Inc.15 Final Bell has subsequently abandoned its rescission claim, and is seeking in 

the alternative, among other things: (i) equitable damages in lieu of rescission, and (ii) a declaration 

that such damages are subject to a constructive trust (the "Amended Claim").16  

13. In response to the Amended Claim, Cortland brought a motion seeking a declaration that 

the claims of Final Bell against the Applicants, including any potential constructive trust claim in 

relation to the assets of the Applicants or the sale proceeds related thereto, are subordinate to 

Cortland's secured interest, including its DIP Lender's Charge, in such assets and proceeds (the 

"Threshold Motion").17  

 
12 Milich Affidavit, supra note 1 at para 16, Motion Record at Tab 2. 
13 Monitor's Report, supra note 11 at para 19. 
14 Milich Affidavit, supra note 1 at para 18, Motion Record at Tab 2. 
15 Milich Affidavit, ibid at para 19, Motion Record at Tab 2. 
16 Milich Affidavit, ibid, Motion Record at Tab 2. 
17 Milich Affidavit, ibid at para 22, Motion Record at Tab 2. 



- 5 - 

 

 

14. Pursuant to subsection 3.13(l) of the DIP Loan, until a decision is rendered in respect of 

the Threshold Motion and/or the Amended Claim is resolved, the Applicants are unable to proceed 

with seeking approval of the Stalking Horse Transaction (except with the prior consent of 

Cortland).18 

15. As of the date of the Seventh Report, there has been no decision issued in respect of the 

Threshold Motion.19 

C. 9430 Quebec's Proposed Assignment into Bankruptcy  

16. On or prior to November 11, 2022, Mr. France Boisvert, Mr. Daniel Fontaine (together, 

the "Motion Parties") and Medican, among others, entered into certain agreements (collectively, 

the "Purchase Agreements") whereby Medican agreed to purchase from the Motion Parties all 

outstanding and issued shares of 9430 Quebec (the "Share Purchase Transaction").20  

17. At the initial hearing, the Applicants obtained creditor protection for 9430 Quebec as a 

Non-Applicant Stay Party pursuant to the terms of the Initial Order – with the expectation that 

once the Share Purchase Transaction closed, 9430 Quebec would become an Applicant in these 

CCAA Proceedings.21 However, due to certain outstanding conditions, the Share Purchase 

Transaction never closed and the shares of 9430 Quebec remain in escrow.22 

18. As part of the Applicants' restructuring efforts, Medican sent a Notice by Debtor Company 

to Disclaim or Resiliate an Agreement (the "Notice") on May 29, 2024 to disclaim or resiliate the 

 
18 Milich Affidavit, ibid at para 37, Motion Record at Tab 2. 
19 Monitor's Report, supra note 11 at para 33. 
20 Milich Affidavit, supra note 1 at para 26, Motion Record at Tab 2. 
21 Milich Affidavit, ibid at para 43, Motion Record at Tab 2. 
22 A condition precedent for 9430 Quebec's release from escrow was the completion of certain Landlord Work (as defined in the Lease Agreement), 

which was required to be completed to the satisfaction of 9430 Quebec. The Landlord Work included, inter alia, the receipt of an 
occupancy permit. Due to unresolved issues with the septic system, 9430 Quebec never received an occupancy permit from the 

municipality; Milich Affidavit, ibid at paras 26-28, Motion Record at Tab 2. 
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Purchase Agreements.23 In response, the Motion Parties served a Notice of Motion on the 

Applicants (the "Disclaimer Objection Notice of Motion") on June 25, 2024, objecting to the 

Notice.24 

19. After multiple attempts by the parties to resolve the issues underlying the Disclaimer 

Objection Notice of Motion, the Applicants, in consultation with the Monitor, determined that it 

was in the best interest of the Applicants, the Motion Parties and their respective stakeholders to 

have 9430 Quebec assigned into bankruptcy.25 Notably, 9430 Quebec has no material assets, 

management, employees or business operations.26 

20. The relief sought by the Applicants would expand the powers of the Monitor provided in 

the ARIO to authorize the Monitor, an experienced Licensed Insolvency Trustee, or 9430 Quebec 

to take all actions necessary to file an assignment in bankruptcy for 9430 Quebec.27 The Applicants 

have agreed to bear all costs associated with such assignment.28 

21. The Applicants are not aware of any opposition to the proposed Bankruptcy Assignment, 

including from the Motion Parties.29  

D. The Stay of Proceedings   

22. The Stay Period will expire on December 2, 2024.30 Pursuant to the proposed Order, the 

Applicants are seeking to extend the Stay Period to and including January 13, 2025 (the "Stay 

Extension").31   

 
23 Milich Affidavit, ibid at paras 29, Motion Record at Tab 2. 
24 Milich Affidavit, ibid at paras 29-31, Motion Record at Tab 2. 
25 Milich Affidavit, ibid at para 32, Motion Record at Tab 2. 
26 Milich Affidavit, ibid at para 44, Motion Record at Tab 2. 
27 Milich Affidavit, ibid at para 45, Motion Record at Tab 2. 
28 Milich Affidavit, ibid at 32, Motion Record at Tab 2.  
29 Milich Affidavit, ibid at para 33; Motion Record at Tab 2. 
30 Milich Affidavit, ibid at para 35, Motion Record at Tab 2. 
31 Milich Affidavit, ibid, Motion Record at Tab 2. 
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23. The Revised Cash Flow Forecast demonstrates that the Applicants will have sufficient 

liquidity to fund their obligations and the costs of these CCAA Proceedings throughout the Stay 

Period.32 The revised cash flow forecast is attached as Appendix "A" to the Seventh Report.33 

E. The Seventh Report  

24. The proposed Order also seeks approval of the Seventh Report and the activities of the 

Monitor described therein.34 

PART III: ISSUES 

25. The issues to be considered on this motion are whether this Court should: 

(a) authorize the Bankruptcy Assignment;  

(b) approve the Stay Extension; 

(c) lift the stay of proceedings with respect to 9430 Quebec, insofar as it may be 

necessary to permit the Bankruptcy Assignment; and  

(d) approve the Seventh Report.   

 
32 Milich Affidavit, ibid at para 40, Motion Record at Tab 2; Monitor's Report, supra note 11 at para 37. 
33 Monitor's Report, supra note 11 at Appendix "A".  
34 Milich Affidavit, supra note 1 at para 46, Motion Record at Tab 2. 



- 8 - 

 

 

PART IV: LAW AND ANALYSIS       

A. The Assignment in Bankruptcy Should be Approved  

1. The Powers of the Monitor Should be Extended to Authorize the Bankruptcy 

Assignment   

26. Pursuant to sections 11 and 23(1)(k) of the CCAA, this Court has the authority to expand 

the powers of the Monitor – including to facilitate the liquidation of debtor companies.35 Section 

11 of the CCAA provides the Court with a broad discretion that should be exercised in furtherance 

of the remedial objectives of the CCAA, and where it has been demonstrated that: (a) the order 

sought is appropriate in the circumstances, and (b) the applicant has been acting in good faith and 

with due diligence.36 In addition, subsection 23(1)(k) specifically provides that a monitor is 

empowered to carry out any function in relation to the company that the court may direct.37  

27. Orders providing for enhanced powers, including to exercise management functions and to 

bankrupt entities, have become increasingly common in CCAA proceedings.38 This Court has 

found these enhanced powers consistent with the non-exhaustive list of duties and functions of a 

monitor set out in section 23 of the CCAA.39 The enhanced powers requested in this case will 

allow the Monitor to file an assignment in bankruptcy for 9430 Quebec, as applicable.  

 
35 Harte Gold Corp. (Re), 2022 ONSC 653 at para 91[Harte Gold]; In the Matter of a Plan of Compromise or Arrangement of Original Traders 

Energy Ltd. And 2496750 Ontario Inc. (October 12, 2023) (Commercial List), CV-23-00693758-00CL (Endorsement) (Kimmel, J) 

(ONSC) at paras 15-17 [OTE]; Re Nortel Networks Corporation et al, 2014 ONSC 6973 at para 31 [Nortel]; In the Matter of a Plan of 
Compromise or Arrangement of Indiva Limited, Indiva Amalco Ltd., Indiva Inc. Vieva Canada Limited, and 2639177 (October 21, 2024) 

(Commercial List) CV-23-00722044-00CL (Endorsement) (Penny, J) (ONSC) at para 8 [Indiva]; In the Matter of a Plan Of Compromise 

or Arrangement of Heritage Cannabis Holdings Corp. et al (June 26, 2024) (Commercial List) CV-24-00717664-00CL (Endorsement) 
(Kimmel, J) (ONSC) at para 16 [Heritage Cannabis]; Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36, s 11, ; Ernst & 

Young Inc. v. Essar Global Fund Limited, 2017 ONCA 1014 at paras 106, 117-118. 
36 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10 at paras 47-49; OTE, ibid at para 15; Canada v. Canada North Group Inc., 2021 

SCC 30 at para 21. 
37 OTE, ibid at para 15; Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36, ss 23(1)(k) [CCAA]. 
38 Heritage Cannabis, supra note 35 at para 16; Nortel, supra note 35 at para 31; OTE, supra note 35 at para 17; Indiva, supra note 35 at para 8; 

Arrangement relatif à 9323-7055 Québec inc. (Aquadis International Inc.), 2020 QCCA 659 at para 68. 
39 Heritage Cannabis, supra note 35 at para 16. 

https://canlii.ca/t/jmdl6
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc653/2022onsc653.html#par91:~:text=%5B91%5D,in%20the%20circumstances.
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/original-traders-energy-group/endorsement-2023-10-12.pdf
https://canlii.ca/t/gfkwc
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6973/2014onsc6973.html#:~:text=%5B31%5D,in%20this%20litigation.
https://www.pwc.com/ca/en/car/indiva/assets/indiva-034_231024.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/heritage-group/cv-24-00717664-00cl-heritage-cannabis-endorsement-june-26-24.pdf
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?autocompleteStr=companies&autocompletePos=2#sec11.02subsec2
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?autocompleteStr=companies&autocompletePos=2#sec11.02subsec2
https://canlii.ca/t/7vdw#sec23
https://www.canlii.org/en/on/onca/doc/2017/2017onca1014/2017onca1014.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca1014/2017onca1014.html#:~:text=%5B106%5D%20The,on%20its%20findings
https://www.canlii.org/en/on/onca/doc/2017/2017onca1014/2017onca1014.html#:~:text=%5B117%5D%20Section,80%2C%2086%2D87.
https://canlii.ca/t/j7c04
https://www.canlii.org/en/ca/scc/doc/2020/2020scc10/2020scc10.html?autocompleteStr=2020%20SCC%2010%20&autocompletePos=1#:~:text=%5B47%5D,diligence%20(para.%2069).
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/original-traders-energy-group/endorsement-2023-10-12.pdf
https://canlii.ca/t/jh6m8#par21
https://canlii.ca/t/jh6m8#par21
https://canlii.ca/t/jh6m8#par21
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/original-traders-energy-group/endorsement-2023-10-12.pdf
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?autocompleteStr=companies&autocompletePos=2#sec11.02subsec2
https://canlii.ca/t/7vdw#sec23
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/heritage-group/cv-24-00717664-00cl-heritage-cannabis-endorsement-june-26-24.pdf
https://canlii.ca/t/gfkwc
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6973/2014onsc6973.html#:~:text=%5B31%5D,in%20this%20litigation.
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/original-traders-energy-group/endorsement-2023-10-12.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/heritage-group/cv-24-00717664-00cl-heritage-cannabis-endorsement-june-26-24.pdf
https://canlii.ca/t/j7vc4
https://canlii.ca/t/j7vc4#par68
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/heritage-group/cv-24-00717664-00cl-heritage-cannabis-endorsement-june-26-24.pdf
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28. As a Licensed Insolvency Trustee, the Monitor has the experience and expertise necessary 

to oversee and effect the bankruptcy of 9430 Quebec.40 Moreover, since 9430 Quebec has no 

employees or management, the enhanced powers are reasonable in the circumstances to ensure an 

orderly liquidation.  

29. The Applicants have, and continue to, act in good faith and with due diligence. In order to 

reach a resolution between the parties, the Applicants have cooperated with the Motion Parties in 

an attempt to reach a consensual path forward. The Applicants have agreed to pay all costs 

associated with the proposed Bankruptcy Assignment and take all necessary steps to assist FTI, as 

the proposed trustee in bankruptcy, to complete the liquidation (if and when the proposed Order is 

granted).41  

30. As made very clear by each parties' efforts to disclaim or deny ownership of 9430 

Quebec,42 neither the Motion Parties nor the Applicants will be prejudiced by the Monitor's 

proposed enhanced powers (if granted). Rather, the Applicants are of the view that the proposed 

relief is in the best interests of both the Applicants and the Motion Parties, and will help ensure a 

timely, efficient and final resolution to the issues raised in the Disclaimer Objection Notice of 

Motion.  

2. The Limited Lifting of the Stay Should be Granted  

31. As with the imposition of a stay, lifting the stay is a matter of discretion.43 In determining 

whether to lift the stay, the Court will consider whether there are sound reasons for doing so 

consistent with the objectives of the CCAA – including a consideration of the balance of 

 
40 Milich Affidavit, supra note 1 at para 45, Motion Record at Tab 2. 
41 Milich Affidavit, ibid at para 32, Motion Record at Tab 2; Monitor's Report, ibid at para 30. 
42 Milich Affidavit, ibid at paras 29, 32, 44, Motion Record at Tab 2. 
43 Grant Forest Products Inc. v. The Toronto-Dominion Bank, 2015 ONCA 570 at para 99; Timminco Ltd, Re, 2014 ONSC 3393 at para 38 

[Timminco]. 

https://canlii.ca/t/gkjlj
https://canlii.ca/t/gkjlj#par99
https://canlii.ca/t/g80bc
https://canlii.ca/t/g80bc#par38
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convenience, the relative prejudice to the parties, and where relevant, the merits of the proposed 

action.44  

32. Despite the CCAA's silence on a debtor's transition into liquidation, the Supreme Court of 

Canada has found that the breadth of this Court's discretion under the CCAA is sufficient to  

"construct a bridge" to the BIA and permit the lifting of a stay to file an assignment in bankruptcy.45 

This Court has granted such relief in circumstances where the insolvent entity has no prospect of 

reorganization, has ceased operations and is without material assets.46 

33. There is little benefit to upholding the stay against 9430 Quebec and preventing the 

Monitor or 9430 Quebec from filing the Bankruptcy Assignment. 9430 Quebec is insolvent with 

no material assets.47 Its former cultivation and processing license has been revoked by Health 

Canada upon request and the entity has no employees or management to operate its former 

business.48 Additionally, the Monitor has agreed to act as the trustee in bankruptcy.49 

34. The balance of convenience strongly supports partially lifting the stay to allow the 

Bankruptcy Assignment. Notwithstanding multiple discussions between the parties, the Applicants 

and the Motion Parties are effectively at a standstill. Neither party wishes to own 9430 Quebec, 

nor do the Applicants want to spend their limited resources (or judicial resources) engaging in 

additional negotiations and/or litigation.50 The Bankruptcy Assignment provides a sensible and 

equitable solution without prejudicing the interests of the applicable parties.  

 
44 Timminco, ibid at para 50.  
45 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 at para 80 [Century Services]; Grant Forest, supra note 44 at para 112. 
46Grant Forest, ibid at para 111; Ivaco Inc., Re, 2006 CarswellOnt 6292 (see Schedule "C" attached hereto) at para 70, 76 [Ivaco]; Century Services, 

ibid at para 15. 
47 Milich Affidavit, supra note 1 at para 44, Motion Record at Tab 2. 
48 Monitor's Report, supra note 11 at para 24. 
49 Monitor's Report, supra note 11 at para 30. 
50 Milich Affidavit, supra note 1 at para 44, Motion Record at Tab 2. 

https://canlii.ca/t/g80bc
https://canlii.ca/t/g80bc#par50
https://canlii.ca/t/2dz21#par80
https://canlii.ca/t/2dz21#par80
https://canlii.ca/t/gkjlj
https://canlii.ca/t/gkjlj#par112
https://canlii.ca/t/gkjlj
https://canlii.ca/t/gkjlj#par111
https://canlii.ca/t/2dz21#par80
https://canlii.ca/t/2dz21#par15
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35. As such, it is the Applicants' view that the proposed relief – i.e., the partial lifting of the 

stay solely to file the Bankruptcy Assignment and participate in the proceedings related thereto – 

is a practical compromise between the parties, minimally disruptive to these CCAA Proceedings, 

and reasonable in the circumstances.  

B. The Stay of Proceedings Should be Extended 

36. The Stay Period is currently set to expire on December 2, 2024.51 Subsection 11.02(2) of 

the CCAA expressly authorizes this Court to grant an extension of the stay of proceedings for "any 

period that the court considers necessary."52 To grant such an extension, this Court must be 

satisfied that circumstances exist that make the order appropriate and that the Applicants have 

acted, and are acting, in good faith and with due diligence.53    

37. An extension of the stay of proceedings will be appropriate where it advances the purposes 

of the CCAA – which includes enabling the continuation of the applicant's business, facilitating a 

value maximizing restructuring, and avoiding the social and economic effects of bankruptcy.54 

38. In this case, the proposed Stay Extension is appropriate in the circumstances given that:  

(a) since the granting of the Initial Order, the Applicants have acted in good faith and 

with due diligence to, among other things, stabilize their business, advance their 

restructuring efforts, and identify and implement value-maximizing transactions;55  

(b) despite their best efforts to seek approval of the Stalking Horse Transaction prior 

to the expiry of the Stay Period, the Applicants have continued to postpone seeking 

 
51 Milich Affidavit, supra note 1 at para 35, Motion Record at Tab 2. 
52 CCAA, supra note 37, s 11.02(2). 
53 CCAA, ibid s 11.02(2); Harte Gold, supra note 35 at para 87. 
54 Century Services, supra note 46 at para 15; Target Canada Co. (Re), 2015 ONSC 303 at para 8; Heritage Cannabis, supra note 35 at para 13. 
55 Milich Affidavit, supra note 1 at para 39; Motion Record at Tab 2; Monitor's Report, supra note 11 at para 40(b). 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?autocompleteStr=companies&autocompletePos=2
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?autocompleteStr=companies&autocompletePos=2#sec11.02subsec2
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?autocompleteStr=companies&autocompletePos=2#sec11.02subsec2
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?autocompleteStr=companies&autocompletePos=2#sec11.02subsec2
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc653/2022onsc653.html?autocompleteStr=2022%20ONSC%20653&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc653/2022onsc653.html?autocompleteStr=2022%20ONSC%20653&autocompletePos=1#:~:text=%5B87%5D,with%20due%20diligence.
https://canlii.ca/t/2dz21#par80
https://canlii.ca/t/2dz21#par15
https://canlii.ca/t/gg18d#par8
https://canlii.ca/t/gg18d#par8
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/heritage-group/cv-24-00717664-00cl-heritage-cannabis-endorsement-june-26-24.pdf
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such approval due to the ongoing uncertainty surrounding the determination of the 

Amended Claim;56 

(c) the proposed Stay Extension will afford the Applicants the breathing space and 

stability required to close the BMI Transaction and address post-closing matters 

related thereto;57 

(d) the proposed Stay Extension will allow the Applicants and the Stalking Horse 

Purchaser to finalize the terms of the amended Stalking Horse Purchase Agreement 

and, subject to the determination of the Amended Claim, seek approval thereof;58   

(e) the proposed Stay Extension will allow the Applicants to advance matters towards 

a termination of these CCAA Proceedings that will allow certain of the Applicants 

to emerge as going concern entities;59 and 

(f) the Monitor is supportive of the proposed Stay Extension and does not believe that 

any creditor will be prejudiced by such extension.60    

39. Taken together, the Applicants submit that the proposed Stay Extension is in the best 

interests of the Applicants and their stakeholders, is consistent with the purposes of the CCAA, 

and is appropriate in the circumstances.   

C. The Seventh Report Should be Approved  

40. It has become a usual practice in CCAA proceedings for a Court-appointed monitor (or an 

applicant on its behalf) to bring a motion to approve its reports.61 This Court has recognized a 

 
56 Milich Affidavit, ibid at para 36, Motion Record at Tab 2. 
57 Milich Affidavit, ibid at para 38, Motion Record at Tab 2.  
58 Milich Affidavit, ibid, Motion Record at Tab 2. 
59 Milich Affidavit, ibid, Motion Record at Tab 2. 
60 Milich Affidavit, ibid at para 41; Motion Record at Tab 2; Monitor's Report, supra note 11 at para 40.  
61 Target Canada Co. (Re), 2015 ONSC 7574 at paras 1-2 [Target]; Laurentian University of Sudbury, 2022 ONSC 2927 at paras 13-14.  

https://canlii.ca/t/gmp4d#par2
https://canlii.ca/t/gmp4d#par2
https://canlii.ca/t/gmp4d#par2
https://documentcentre.ey.com/api/Document/download?docId=35581&language=EN
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number of policy and practical reasons for the Court to approve a monitor's activities, including 

that it:   

(a) allows the monitor to move forward with next steps in the CCAA proceedings;   

(b) brings the monitor's activities before the Court;  

(c) allows an opportunity for the concerns of the stakeholders to be addressed, and any 

problems to be rectified;  

(d) enables the Court to satisfy itself that the monitor's activities have been conducted 

in prudent and diligent manners;  

(e) provides protection for the monitor not otherwise provided by the CCAA; and 

(f)  protects the creditors from the delay and distribution that would be caused by: 

(i)  re-litigation of steps taken to date, and  

(ii) potential indemnity claims by the monitor.62 

41. In addition, this Court has advised that the benefit of any approval in respect of a monitor's 

report and its activities should be limited to the monitor itself and should not extend to the 

Applicants or other third parties.63 

42. The Monitor has continued to demonstrate a diligent and good faith performance of its 

activities in compliance with both the CCAA and the orders of this Court.64 In light of the 

aforementioned benefits and the customary restrictions included under the proposed Order to limit 

the benefit of such approval to only the Monitor, the Applicants submit that it is appropriate in the 

 
62 Target, ibid at para 23. 
63 Target, ibid at para 21; Nordstrom Canada Retail, Inc., 2023 ONSC 4199 at para 22.  
64 Milich Affidavit, supra note 1 at para 46; Motion Record at Tab 2; Monitor's Report, supra note 11 at para 10. 

https://canlii.ca/t/gmp4d#par2
https://canlii.ca/t/gmp4d#par23
https://canlii.ca/t/gmp4d#par23
https://canlii.ca/t/gmp4d#par2
https://canlii.ca/t/gmp4d#par21
https://canlii.ca/t/gmp4d#par21
https://canlii.ca/t/jzbgt#par22
https://canlii.ca/t/jzbgt#par22
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circumstances for this Court to approve the Seventh Report and the activities of the Monitor 

described therein. 

PART V: RELIEF REQUESTED 

43. The Applicants submit that the relief sought on the within motion is appropriate in the 

circumstances and respectfully request that the proposed form of Order be granted. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 29TH DAY OF NOVEMBER, 

2024 

Bennett Jones LLP 
BENNETT JONES LLP 
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Section 11  
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Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if 

an application is made under this Act in respect of a debtor company, the court, on the application 
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R.S., 1985, c. C-36, s. 111992, c. 27, s. 901996, c. 6, s. 1671997, c. 12, s. 1242005, c. 47, s. 128. 

 

Section 11.02 

 

Stays, etc. – initial application 

(1) A court may, on an initial application in respect of a debtor company, make an order on any 

terms that it may impose, effective for the period that the court considers necessary, which period 

may not be more than 10 days, 

 

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be 

taken in respect of the company under the Bankruptcy and Insolvency Act or the Winding-

up and Restructuring Act; 

 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit 

or proceeding against the company; and 

 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit 

or proceeding against the company. 

 

Stays, etc. — other than initial application 

(2) A court may, on an application in respect of a debtor company other than an initial application, 

make an order, on any terms that it may impose, 

 

(a) staying, until otherwise ordered by the court, for any period that the court considers 

necessary, all proceedings taken or that might be taken in respect of the company under an 

Act referred to in paragraph (1)(a); 

 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit 

or proceeding against the company; and 

 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit 

or proceeding against the company. 

 

 

https://laws-lois.justice.gc.ca/eng/acts/B-3
https://laws-lois.justice.gc.ca/eng/acts/W-11
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Burden of proof on application 

(3) The court shall not make the order unless 

 

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; 

and 

 

(b) in the case of an order under subsection (2), the applicant also satisfies the court that 

the applicant has acted, and is acting, in good faith and with due diligence. 

 

Restriction 

(4) Orders doing anything referred to in subsection (1) or (2) may only be made under this section. 

 
2005, c. 47, s. 128, 2007, c. 36, s. 62(F)2019, c. 29, s. 137. 

 

Section 23 

 

Duties and functions 

23(1) The monitor shall 

 

(a) except as otherwise ordered by the court, when an order is made on the initial 

application in respect of a debtor company, 

 

(i) publish, without delay after the order is made, once a week for two consecutive 

weeks, or as otherwise directed by the court, in one or more newspapers in Canada 

specified by the court, a notice containing the prescribed information, and 

 

(ii) within five days after the day on which the order is made, 

 

(A) make the order publicly available in the prescribed manner, 

 

(B) send, in the prescribed manner, a notice to every known creditor who has 

a claim against the company of more than $1,000 advising them that the order 

is publicly available, and 

 

(C) prepare a list, showing the names and addresses of those creditors and the 

estimated amounts of those claims, and make it publicly available in the 

prescribed manner; 

 

(b) review the company’s cash-flow statement as to its reasonableness and file a report 

with the court on the monitor’s findings; 

 

(c) make, or cause to be made, any appraisal or investigation the monitor considers 

necessary to determine with reasonable accuracy the state of the company’s business and 

financial affairs and the cause of its financial difficulties or insolvency and file a report 

with the court on the monitor’s findings; 
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(d) file a report with the court on the state of the company’s business and financial affairs 

— containing the prescribed information, if any — 

 

(i) without delay after ascertaining a material adverse change in the company’s 

projected cash-flow or financial circumstances, 

 

(ii) not later than 45 days, or any longer period that the court may specify, after the 

day on which each of the company’s fiscal quarters ends, and 

 

(iii) at any other time that the court may order; 

 

(d.1) file a report with the court on the state of the company’s business and financial affairs 

— containing the monitor’s opinion as to the reasonableness of a decision, if any, to include 

in a compromise or arrangement a provision that sections 38 and 95 to 101 of the 

Bankruptcy and Insolvency Act do not apply in respect of the compromise or arrangement 

and containing the prescribed information, if any — at least seven days before the day on 

which the meeting of creditors referred to in section 4 or 5 is to be held; 

 

(e) advise the company’s creditors of the filing of the report referred to in any of paragraphs 

(b) to (d.1); 

 

(f) file with the Superintendent of Bankruptcy, in the prescribed manner and at the 

prescribed time, a copy of the documents specified in the regulations; 

 

(f.1) for the purpose of defraying the expenses of the Superintendent of Bankruptcy 

incurred in performing his or her functions under this Act, pay the prescribed levy at the 

prescribed time to the Superintendent for deposit with the Receiver General; 

 

(g) attend court proceedings held under this Act that relate to the company, and meetings 

of the company’s creditors, if the monitor considers that his or her attendance is necessary 

for the fulfilment of his or her duties or functions; 

 

(h) if the monitor is of the opinion that it would be more beneficial to the company’s 

creditors if proceedings in respect of the company were taken under the Bankruptcy and 

Insolvency Act, so advise the court without delay after coming to that opinion; 

 

(i) advise the court on the reasonableness and fairness of any compromise or arrangement 

that is proposed between the company and its creditors; 

 

(j) make the prescribed documents publicly available in the prescribed manner and at the 

prescribed time and provide the company’s creditors with information as to how they may 

access those documents; and 

 

(k) carry out any other functions in relation to the company that the court may direct. 
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Monitor not liable 

 

(2) If the monitor acts in good faith and takes reasonable care in preparing the report referred to in 

any of paragraphs (1)(b) to (d.1), the monitor is not liable for loss or damage to any person resulting 

from that person’s reliance on the report. 

 

2005, c. 47, s. 1312007, c. 36, s. 72 
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Page: 15 

[67] In Usarco, CCAA proceedings did not precede the • bankruptcy petition.
Moreover, in Usarco the petitioning creditor was not proceeding with its bankruptcy
petition because its principal had died, and no other creditor took steps to advance the
petition. Thus, unlike in this case, in Usarco it was unclear whether bankruptcy
proceedings would ever take place.

[68] Recently in Re General Chemical Canada Ltd., [2005] 0.J. No. 5436, Campbell J.
relied on this distinction, followed the motions judge's decision in the present case and
refused to order payment of the amount of the deemed trusts under the PBA. He wrote at
para. 35:

To conclude otherwise (absent improper motive on the part of 
Company or a major creditor) would be to negate both CCAA 
proceedings and bankruptcy proceedings by preventing 
creditors from pursuing a process of equitable distribution of 
the debtor's property as they believe it to be when making 
their decisions. 

I agree. The factual differences between General Chemical and this case on the one 
hand, and Usarco on the other, render Usarco of no assistance to the Superintendent on 
this appeal. 

[69] Because the federal legislative regime under the CCAA and the BIA determines
the claims of creditors of an insolvent company, if the rights of pension claimants are to
be given greater priority, Parliament, not the courts, must do so. And Parliament has at
least signalled its intention to do so. Last year it passed the Wage Earner Protection
Program Act, S.C. 2005 c.47. That Act would amend the BIA and give special priority to
unpaid pension contributions of a bankrupt employer. This statute, however, has not
been proclaimed 

I 
in force. That it was passed perhaps shows that under the existing

legislative regime, claims like that of the Superintendent must fail. I would reject this
ground of appeal.

d) Did the motions judge err in the exercise of his discretion by lifting the
stay and permitting the bankruptcy petitions to proceed?

[70] In my view, the motions judge's order lifting the stay was a discretionary order.
He summarized his reasons for rejecting the Superintendent's position and exercising his
discretion to allow the bankruptcy petitions to proceed at para. 18 of his decision:

In the end result I do not see that the Superintendent has made 
a compelling case to the effect that the petitions in bankruptcy 
should not be allowed to proceed in the ordinary course. I 
have reached that cc:mclusion by weighing the factors pro and 
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